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GERHARD THUR

THE PRINCIPLE OF FAIRNESS IN

ATHENIAN LEGAL PROCEDURE
Thoughts on the Echinos and Enklema®

When two citizens of a state carry out their dispute in court, each
one expects not to face discrimination at the outset. Any procedural
code that has been generally accepted must account for organizational
provisions which, on the one hand, ensure that the court can make a
decision without external pressure or corruption, and on the other,
bind the conduct of litigants and their associates to specific rules and
regulations. One of these rules is the ‘Neuerungsverbot’, i.e. a prohibi-
tion on introducing new evidence. According to modern regulations on
procedure, a court of appeals is only allowed to recognize evidence that
was previously submitted by litigants to the trial court. In recent times,
there has been discussion of a ‘Neuerungsverbot’ in effect even during
the original trial as a way to prevent dragging out the case. Athenian
litigation knew a similar ‘Neuerungsverbot’, undoubtedly for trials
that passed through mandatory official arbitration (diaita).! At Athens,
though, the concern was not with limiting the length of the case, but
rather with protecting the litigants against surprise attacks by their op-
ponents during the main trial (which had a time limitation). Both rules
are consistent with the notion that a principle of fairness governed the
conduct of a trial.

The organization of courts and procedures are highly dependent on
their social surroundings. Judgments considered to be just can be de-
termined in a number of ways, and yet the objectivity of the court and

" First published as: Das Prinzip der Fairness im attischen Prozess: Gedan-
ken zu Echinos und Enklema, in E. Cantarella (ed.) Symposion 2005. Akten der
Gesellschaft fiir Griechische und Hellenistische Rechtsgeschichte 19, Verlag der
Osterreichischen Akademie der Wissenschaften, Vienna 2007, pp. 131-150;
translated by Jess Miner under revision of the author.

1 Harrison (1971) 97, 102.
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fairness for both litigants are timeless problems. For the legal historian,
it is of interest to investigate the different ways in which these princi-
ples were formed and how they are products of their time.

For generations, trial law at classical Athens, which is well docu-
mented, has been researched from these angles. As a result, the Athe-
nian trial has been either revered as the paradigm of democratic juris-
prudence, or vilified as the arbitrary rule of the easily-swayed, unedu-
cated masses.? In this article, I would like to avoid this type of ideologi-
cally driven assessment, which is, in my opinion, dubious. It will prove
intriguing enough to observe trial law at Athens within its historical
setting. For this reason, we must then refrain from modern assump-
tions on legal establishments of the truth. In Athenian litigation, laws
on evidence were affected by the democratic organization of the popu-
lar courts (dikastéria); and arising out of the details of evidentiary law
[132 we will find some regulations on fairness, which governed the in-
teraction of the litigants.

The effort of the Athenians themselves to create equal opportunity
for both litigants on their day in court is striking and has been investi-
gated thoroughly. The following provisions can be counted among the
democratic regulations in effect for the day in court: equal distribution
of jurors from all ten tribes of the citizenry on the day of the main trial;
the distribution of seating in the dikastéria which were just then assem-
bled by lot; and the assignment of the dikastéria by lot to the court mag-
istrates sitting on that day as presiders. Up to the last moment then, no
one knew which jurors would be deciding on which trials; corruption
was therefore impossible. It was just as unlikely that factions (similar to
the theater business today) could take their seats in groups and,
through demonstrations of approval or disapproval, fire up the spirits
of their fellow jurors for or against a litigant. This dangerous ‘uproar’
(thorubos) of the jurors and the role that group dynamics played in the
trial will be discussed further below. It was through these measures as
well as the meticulously organized secret ballot, that an objective ruling
by the democratic popular courts was best assured. Another, quite
simple, mechanism was conducive to establishing equal opportunity
for litigants. For both the prosecutor and defendant, the exact same
amount of time was measured out by a waterclock (klepsudra). All of
these mechanisms are described in great detail in chapters 63-69 of the

2 See Todd (1973) 91, with additional bibliography.
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Athenaion Politein and documented through archaeological evidence
from the agora.?

Yet the strict rules just mentioned, which govern the course of a
trial at Athens, have little to do with ‘fairness’. I will call these the ‘ex-
ternal’ framework for equal opportunity in court. Is there also an ‘in-
ternal’ framework that dictates the content of the speeches? It is here
that we can speak of rules on ‘fairness’. Anyone who is relatively well
acquainted with the Athenian court speeches will immediately doubt
that speakers were guided by any kind of principle of fairness. The
main trial before the jurors was an agon, or battle of speeches. The liti-
gants and their co-speakers (sunégoroi) appear to have carried out their
disputes like freestyle wrestlers; it seems as if every defamatory trick,
every surprise attack were permissible. But, as is generally known, the
Athenian trial did not just consist of the speeches and the vote in the di-
kastérion. In order to recognize the guiding principles, we must observe
the entire process at least from the time that the suit was filed, but by
rights, we should observe the entire private dispute happening before
this point as well. The first precept of fairness to be recognized is that
trials at the dikastéria ought to be avoided entirely. Any decent individ-
ual handled his private disagreements within his circle of friends and
relatives. It is virtually a topos to attack an opponent during a trial for
having allowed private agreements [33 to fall to ruins.* Apart from this
type of argument in court, an infringement on this precept of fairness
did not result in any legal consequences. The ‘spirit of conciliation’
(‘Glitegedanke’) certainly must be kept in mind for the remaining dis-
cussion of state-run procedure.

When looking for the legal framework that governs the fair conduct
of the litigants it is reasonable to begin with the filing of the suit or the
accusation. Thus, the provision that the accuser had to summon the ac-
cused in front of witnesses, klétéres, need not be taken into considera-
tion.® It protected the accused against a default judgment that was
wrongly issued, but it does not belong to the provisions that affected
the content of the speeches.

Without naming the principle of fairness directly, in 1938 Franz
Lammli came close to this theme with specific, philological questions.
On the basis of Andokides 1 and Pseudo-Lysias 6, he sought to deter-
mine how a speaker reacted in court to unforeseen evidence or argu-

3 Boegehold (1995); Thiir (2000).
4 Scafuro (1997) 69-75; Lanni (2005) 115f.; (2006) 48f.
5 Harrison (1971) 85.
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ments by his opponent, and to what degree the written version of the
speech accounted for the arguments of an opponent that were heard for
the first time in the dikastérion. This second question, which is a philol-
ogical one in the narrowest sense of the word, I wish to let rest here. It
seems to me worthwhile only for speeches in which the speaker himself
had a personal, political interest in publishing, as for instance the three
speeches of Andokides or Demosthenes 18 and Aeschines 3. The major-
ity of private speeches, however, originate from the work of logogra-
phers. We can thus assume that they were published word-for-word,
just as the speaker had memorized them and presented them before the
court. In most cases, though, the documents that would have been read
aloud in court have been lost. My assumption is that the original texts,
in accordance with legal practice, appended at the end of the published
speeches as a dossier of files recorded on wooden tablets. Unfortu-
nately, later rhetorical instruction lost interest in these by-products of
trial procedure, which were considered ‘artless’ by these types of
schools, but which hold great significance for the legal historian. As a
result, by and large only the lemmata marturia, proklésis, or nomos are
retained in a speech. At best, the lemmata are accompanied by texts of
the documents from the dossier that was originally affixed, and in the
worst case, by forgeries that have been reconstructed out of the text of
the speech. These speeches written by logographers have something to
tell us about the rules of fairness.

Lammli has already asked rather clearly how the logographers,
who devised speeches for their clients word-for-word in advance,
could have known an opponent’s position, which would have been re-
vealed for the first time in the dikastérion. Which institutions ensured
that the litigants 1) did not hopelessly speak at cross-purposes in court
and 2) were not left totally '3 unprepared when suddenly confronted
during the trial with accusations that were never previously voiced?
Both of these problems are to some extent resolved satisfactorily within
the Athenian system.

The first question resolves itself through the litigants” own interest
in proving or disputing the material demands of the suit that has been
filed. It is a well-known fact that the opposing positions of the litigants
did not collide for the first time in the main trial at the dikasterion, but
rather were revealed in preliminary proceedings, which were con-
ducted by a court official or a state-appointed private individual, a se-
lected diaitétes. The prodikasiai fulfilled this role in murder trials, the of-
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ficial diaita in most private cases, and the anakrisis in the remaining pro-
cedures. Lammli® had determined that it was not the court official who
questioned the litigants on the preliminary points of the trial in the ana-
krisis.” Instead, the litigants questioned each other on topics that were
relevant to their own arguments and provoked each other for state-
ments and concessions, and in this way they prepared their speeches
before the dikastérion. As legal provisions, two laws were enacted. One
obligated the litigant to answer his opponent’s questions (Dem. 46.10):
“Both opponents are compelled to answer each other’s questions, but
not to be a witness”® A second law held the litigants to an affirmative
response so that the one giving consent could no longer dispute the
wording in court (Dem. 49.12): “the present homologiai (acknowledg-
ments), made by the litigants in front of witnesses, are definitive.”? I
have already explained the likely procedural function of this ‘law on
homologiai’ years ago.!°

These preliminary proceedings can be viewed from two different
perspectives. On the one hand, the substance of the trial is structured in
such a way that the court has a basis for an objective ruling. On the
other, the litigants could draw out supporting arguments for their up-
coming speeches through well-crafted questions. When we take the
techniques and methods of conducting the trial into consideration, the
game of question-and-answer in the preliminary trial stands in opposi-
tion to the comprehensive speeches delivered before the courts, which
were, as we know, staffed with several hundred jurors. In short, we can
speak of a ‘rhetorical’ segment of the trial, the main hearing, and a ‘dia-
lectic’ segment, the preliminary hearing.!’ By supplementing the rhe-
torical segment where the judgment was delivered, with a dialectic
segment that was necessary for preparation, |15 the Athenians clearly
intended to support fairness during the conduct of the trial.

Thus far, the scholarship is in agreement. The points that I am
about to make, however, will be highly controversial. In contrast to the

6 LAmmli (1938) 83; see also Thiir (1977) 76; (2005) 156.

7 Also Wolff (1961), (1965) 2519f.

8 Dem. 46,10: NOMOZ. Toiv avnidikow émdvaykes elvai amokpivacfar G-
Aois T épeoTcduevov, papTupetv 8¢ i ...; see also Isai. 6,12.

9 Dem. 42,12: ... &AN" &vB’ évds SUo vdpous fikel Tpds Upds TapaePnkads, fva
uév TOV KeEAeYovTa TPICOV NUEPGV &’ Tis &v dudon THv ovoiav &mogaivelv, éTepov
B¢ Tov kehevovta kupias elvar Tas mpos dAArfAous duoAoyilas, ds dv évavriov
olTjowVTal HapTUPWV.

10 Thiir (1977) 155.

1 Thiir (1977) 156, 313; (2005) 152.
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generally accepted view, I will attempt to demonstrate that fairness had
such a far-reaching influence in Athenian litigation that the litigants
had to present each other with their body of evidence in every proce-
dure, and deposit these into sealed clay containers (echinoi) regardless
of whether the trial had to pass through an obligatory diaita or an ana-
krisis. Lastly, I wish to tie the principle of fairness together with a topic
of more recent interest: the ‘relevance’ of claims made during the trial.
Irrelevant—exo tou pragmatos—was not what was beside the point [e-
gally, but rather what the accuser did not explicitly list in his complaint,
in his enkléma or his graphe.

In the scholarship on the first issue in question, the use of echinoi,
the prevailing opinion is that the ‘Neuerungsverbot’ applied only to
the private proceedings that were instituted by the Forty, four of whom
were responsible for each tribe.!? The individual members of the Forty
in charge, unlike the jurisdiction of the archons, did not conduct an
anakrisis, but rather assigned a diaitétés to the litigants from a list of citi-
zens who had completed their 59t year. This ‘official’—or better yet,
‘selected’ —diaitétés performed the same function in terms of legal pro-
cedure as the court magistrate within the anakrisis. The diaita, neverthe-
less, was peculiar in that it ended with a suggested decision of the
diaitétés, an apophasis. Because we never hear about the content of the
decision given by the diaitétés, it must have consisted simply of a nota-
tion on the enkléma, either supporting or rejecting the claim (much like
the verdict of the court). The litigants could reconcile themselves (em-
menein, AP 53, 2) with the suggestion of the diaitétés, or just as after an
anakrisis, they could enter into (ephienai) the rhetorical segment of the
trial and after speech and counter-speech, let the dikastérion make the
decision on their case. Should this latter situation occur, the diaitétés
had to hand over all of the documentary material to the member of the
Forty in charge, who was presiding over the dikasterion as the court
magistrate. In a catalogue of offices, the Athenaion Politeia describes the
procedure of the obligatory diaita within a section on the Forty. Here
we learn of the provision that the litigants could only use documents in
the dikasteérion that had already been furnished to the diaitétés (AP 53,
3).13 Did this ‘Neuerungsverbot’ apply only to proceedings before the
diaitéteés or also to all other court proceedings?

12 Harrison (1971) 97.

13 AP 53, 2-3: ... oi 8¢ mapalaPdvTes, [E]av uf SuvvwvTtal SiaAloal, yiyvcdo-
KouGl, K&v pév aupoTépols apéokn Ta yvwobévTta kal éuuéveoory, Exel TéAos 1) Sikn.
&v &' & ETepos Epi) TAV avTidikwv eis TO dikaoThpiov, EuPaldvTes Tas papTupias
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[36 Before the discovery of the Athenaion Politeia the answer was
seemingly clear. According to Meier-Schomann, all documents to be
read aloud before the dikastérion had to be submitted beforehand in
both the anakrisis and the digita.** The opinion that the echinoi men-
tioned in the Athenaion Politeian would have been used only in the pre-
trial before the diaitétes, but not in the anakrisis, goes all the way back to
Bonner.!”® Thus there would not have been a ‘Neuerungsverbot’ in ana-
krisis procedures. This view has prevailed until now even though in
1982 archaeological evidence for just such a document container from
the 4t/3rd century B.C. was finally published. The evidence consists of a
lid to a clay pot with the inscription: “...ex anakriseds...”1¢ This discovery,
nonetheless, has not yet led to a reevaluation of the standard view.!” In
Symposion 1997, Wallace for example writes, “...use of the echinos in ana-
kriseis was intended only as a way of preserving documents vital to the
case.”18 It is therefore time for a critical reassessment of Bonner’s view
from 1905. Sedes materiae is, nonetheless, not Bonner but Limmli. In a
chapter entitled “Die Bedeutung der anakrisis im attischen Rechtsver-
fahren”!® from his 1938 study mentioned above, Lammli carefully han-
dled all of the sources that supposedly proved Bonner’s thesis. Despite
great skepticism and substantial counterarguments, Lammli comes to
the conclusion that the ‘Neuerungsverbot’ did not apply to the anakrisis
procedures. This is wrong.

Before I go into the sources, I must first address the assumptions
that guided these authors’ approaches to Athenian trial law. The jurist
calls this foundational conception ‘dogmatics.” In jurisprudence, dog-
matics does not imply a system of doctrine, but rather principles found
through inductive reasoning to better understand a legal system. The
obligatory diaita is a good example of this. Until now, the view was
maintained that the selected diaitétes would decide the trial of first in-

kal T&s TpokAnoels kal Tous vopous els €xivous, xwpls Hév Tas ToU BicdkovTos,
Xopis 88 Tas ToU PedyovTos, Kai TOUTOUS KaTAOTUNVAKEVOL, Kal THV YV&OoIv Tol
SiaitnToU yeypauuévnu év ypauuaTeley TpooapThoavTes, Tapadidéaot Tolils
&'Tols TV puANY Tol gelyovTtos BikaGouaw. (3) ol 8¢ TapalaPdvtes eiodyouowv
eis TO SikaoThpIov, ... ouk éeoti &' oliTe vduols olte mpokArjoeor olre uaprupiais
alA’1j rais mapd ToU SiaitnToU xpiiobai Tais els Tous éxivous euBeBAnuévais.

14 Meier/Schémann (1883-87) 867.

15 Bonner (1905) 48; see also (1930) 284.

16 Boegehold (1982); on this point, see below nn. 77-87 with text.

17 Todd (1973) 129 is at least skeptical.

18 Wallace (2001) 98.

19 Lammli (1938) 74-128.
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stance and the dikastérion would function as the court of appeals after
the ephienai of the losing party.?’ Steinwenter had already shown in
1925 that we cannot speak of an ‘appeal’ but rather of the resorting to
the court, which has exclusive jurisdiction, after a simple attempt at an
amicable agreement through the diaitétés.?! The battle over the modern
description of ephesis and its dogmatic classification might appear as
mere quibbling but it has consequences that are not always apparent to
philologists. |13 From the modern perspective, it seems completely un-
derstandable that a ‘Neuerungsverbot’ must have been in place for an
appeals process, thus presumably for diaita procedures, but not for pro-
cedures that took place after a preliminary anakrisis, since these would
have been decided as a trial of single instance.?? Limmli voiced concern
about this conclusion in consideration of Steinwenter’s findings.?? The
need to protect the litigants from new pieces of evidence being intro-
duced unexpectedly (what I call ‘fairness’) would have existed equally
in both types of procedures. Indeed, even according to Lammli, the
sources allow for no other conclusion.?* Lammli supported his argu-
ments with a highly forced, dogmatic classification of the anakrisis,”® a
point that I do not wish to explore any further. Let us now turn to the
sources.

The conclusion from silence that echinoi were mentioned in
connection with the diaita but never together with the anakrisis is over-
turned by the inscription on the clay lid. Under these circumstances,
the fact that some lexica?® do not make this same restriction to the diaita
can at least serve as a supporting argument. More important are the al-
legedly positive testimonia that a litigant could have presented new
evidence to the dikastérion after the anakrisis. Once again, we must clear
up a persistent misunderstanding. A ‘Neuerungsverbot’ controlled by
echinoi can, of course, only be valid for written records, which were read
out by the clerk to the court. For this reason, the physical demonstra-
tion of the supposedly dead slave girl in a murder trial (Isokr. 18, 52)—
classified by Bonner as ‘real evidence’—is irrelevant for our subject,

20 E.g. MacDowell (1978) 209.

21 Steinwenter (1925) 68-74.

2 Bonner (see above n. 15).

23 Limmli (1938) 92f.

24 L smmli (1938) 94.

25 | smumli (1938) 88f.

26 Harpokration, Lex. Seg. s.v. echinos; for further attestations, see Boegehold
(1995) 222-226.
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just like the offer to interrogate slaves under torture before the eyes of
the jurors (Aisch. 2, 126). The ‘Neuerungsverbot’ at Athens did not per-
tain to everything that we would include as ‘evidence,” rather only to
documents. The virtual staged performance and rhetorical tricks just
mentioned could not have been prevented by the echinoi.

In the realm of rhetorical devices, Limmli has already made refer-
ence to instances of exomosia allegedly performed for the first time be-
fore the court (Isai. 9, 18; Dem. 19, 176; 58, 7; 59, 28. 84; Aisch. 1, 45. 68;
Isai. 2, 33; 8, 42; Dem. 47, 14).?” He is on the right track when claiming
that the corresponding written records were already presented during
the anakrisis.?® Likewise, a number of other rhetorical tricks can easily
be connected to evidence which either was already presented or should
have been presented: the feigned ignorance of opposing evidence (Isai.
9, 9; 38 Isokr. 17, 38); the challenge put to an opponent to submit spe-
cific evidence (a slight variation is that the judges in the disita proce-
dures were called upon to demand specific evidence);?® the offer to in-
troduce further evidence to the judges or, a trope stemming from sune-
goria, to vouch for one’s own assertions as a witness (Dem. 19, 176). We
cannot agree with Lammli that these tricks only worked if new evi-
dence would have been permissible in the main trial.3* One always can
operate on the premise that the path of documentary evidence only
passed through the anakrisis before the main trial.

The rhetorical tricks just mentioned, therefore, do not constitute a
strong argument either for or against either side. Nor are the two pas-
sages relevant, which do not come from the court speeches, but, accord-
ing to Lammli, argue for the introduction of new evidence into the
main trial. Plutarch refers to a political trial against Kallias, in which he
allowed his impoverished cousin Aristeides to give confirmation ex
tempore as a witness that he had voluntarily foregone assistance (Plut.
Aristeides 25).3! Important procedural details should not be extracted

27 Lammli (1938) 100.

28 ikewise Thiir (2005) 167-169.

29 Lammli (1938) 103.

30 Lammli (1938) 103.

31 Plut. Aristeid. 25: ‘O 8¢ KaAAias 6pédv éml TouTew pdMioTa fopyBovvtas Tous
SikaoTas kal xaAemdds mpds alTdv ExovTtas, EkdAet TOV ApioTeldnv, &fiddv
uaptyprical Tipds Tous SikaoTds, &TI MOAAdKls alTtol ToAA& kai Bi1ddévTos kai
Seopévou Aaelv oUk 1BéANCEY, amokpivdpevos cs paAlov alTd Sik meviav péya
ppoveiv i KaAAig Bix mholtov mpooriker... Talta Tod ApioTeidou 16 KaAAig
mpoouapTupricarTos, ouBels fiv TEV akoucdvTwv 85 oUk &Tmiel Téungs udAAov cos
ApioTeidns elval BouAdpevos 1 TAouTeiv cos KaAAlas.
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from later sources: does this case technically deal with a witness testi-
mony, a supporting speech (sunégoria),® or an interjection, which falls
into the realm of virtual staging? At any rate, the “theft of a deposi-
tion,” suggested by Anaximenes (Rhet. Alex. 15, 7f., 1432a), belongs to
this latter category: “Testify for me Kallikles; by the Gods, it was not
I—I tried to stop him as he did the deed.”® The fact that Kallikles
would be safe from a diké pseudomarturion by this outcry should not be
attributed to the sophistic content of an alleged witness testimony.
Rather, as is indicated by the concluding statement, it can be attributed
to the fact that we are dealing with a staged act of disruption and not a
marturia submitted in written form and properly deposited during the
pre-trial.

The six speeches from the Demosthenic corpus that Lammli ad-
duced as direct evidence for the use of new evidentiary material in [1
anakrisis trials require a somewhat more detailed argument: Dem. 53,
17; 34, 46; 29, 28; 43, 47; 59, 5 and 37, 45.3* In my opinion, these passages
are either inconclusive or they prove the exact opposite.

Two speeches deal with graphai;

1.) In the speech against Nikostratos (Dem. 53), Apollodoros speaks
of a graphé pseudokléteias that was previously brought against Are-
thousios. During and after the anakrisis, Arethousios inflicted damages
on Apollodoros, which, nevertheless, could not forestall Apollodoros
from eventually winning the trial (Dem. 53, 15-18). For our purposes,
the differing account of the two incidents in question is significant.®® In

32 Despite the term (pros)marturein, such moralizing claims about poverty
and wealth made in court most likely come from a sunégoros speech, see Thiir
(2005) 152-155; Lammli (1938) 107 argues for a witness deposition.

33 Rhet. Ad Alex. 15, 7-8: ... €01 Bt kai kAémTew THY papTupiav TpdTe ToIGSE:
HapTUpNnodv pot, & KaAAikAels: pé Tols Beols olkouv Eywye: kewAlovTos yép énol
TaUta Eémpaev olUtos. kal Bix ToUTou &V A&TOQAcEl \eudopapTuproas
yeudopaTtupiou Biknv oux UéEet. (8) Toryapoiv étav piv fuiv ouugépn KAETTEY
TV papTupiav, oUTws auTi) xpnodueda: éav d¢ ol évavTiol ToloUTSV TI O OWOLY,
EupavioUuey THv kakoTollav auTéV Kai vy ypayauévous uapTupeiv KEAEUOOUEY.

34 Lammli (1938) 99, 117, 121.

35 Dem. 53, 16-17: ... cos 8¢ ToUTou SifuapTov, kal tydd udpTypas Lév cov é-
magyov émolovunv, aitds 8t oudtv EEnudpTavov els autous, evtaiba 1)dn pot
¢mPBouAedouot T peylotnv émPBouliv: (17) dvakekpiuévov yap 1idn pou kat’
altol Thv Tiis WeuBokAnTelas ypagnu kal péAAovTos eloiéval eis TO SikaoTriplov,
Tnprioas pe avidvta ék TTepaicds e mept T&s MiBotopias Taiel Te TUE kai apmalel
péoov kal écdBel ue eis Tas ABoTtopias, € uf Tives TpocidvTes, PBocdvTds pou
akovcavTes, Tapeyévovto kal éPoriBnoav. nuépais 8¢ oy mMoAAals UoTepov Ei-
oeNBoV eis TO BikaoThplov TPds fuépav SiapeueTpnuévny, kal EEeAéyEas aliTodv T&
weudii kekAnTeukdTa kal T& &AAa Soa eipnka RdiknkdTa, elhov.
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section 16, Apollodoros summoned witnesses to an attack on his rose-
beds that was perpetrated during the anakrisis. And yet after the anakri-
sis, shortly before the main trial, when he was nearly tossed down into
a stone quarry (17), he does not describe his rescuers as martures. The
word exelenxas (17), which is used in reference to the main charge, the
diké pseudokleteias, does not lead to the conclusion that a deposition on a
subsidiary topic could be subsequently furnished as evidence.

2.) In the first part of the speech against Neaira (Dem. 59), Theom-
nestos mentions a graphé paranomén, which Stephanos brought and won
against a proposal put forth by Apollodoros (5). The fact that Theom-
nestos, a supporter of Apollodoros, attributes his opponent’s victory
entirely to calumny, false witness, and accusations falling outside the
scope of the charge, offers us no evidence of depositions brought forth
subsequently.%

The rest of the passages come from private cases that have passed
through an anakrisis.

3.) I cannot unravel the complicated argumentation of the speech
against Phormion here (Dem. 34),% but it is clear that the ship captain
Lampis, a key figure of the trial, was not available as a witness at the
time. In section 11, the speaker has witnesses testifying to Lampis’ re-
sponse to a question earlier posed in front of these witnesses; in section
46, he speaks of an opposing testimony given by [ Lampis that Phor-
mion had confirmed by a third party.® The speaker complained that
he, for this reason, could not attack Lampis’ testimony with a diké pseu-
domarturion; but this is false because the deposition was given in an ek-
marturia (cf. Dem. 46, 7). In this regard, the following words are rele-

3 Dem 59, 5: ... ypayduevos yap Tapavéuwy TO yhgioua STépavos ouToot
kai eloeABcov eis TO BikaoTthpiov, éml BiaPoAij weuBels pdpTupas TapacyXSUEVOS s
OpAe TG Bnuooicy Ek TéuTe kal elkoow ETAV, kal &w T ypapis moAda
katnyopcov, elhe TO yngiopa. Lammli (1938) 121 is wrong here.

37 On this speech, see Wolff (1966) 63-74, especially 69.

38 Dem. 34,11: AUTds uév Toivuv 6 Adumis, & gnotv amodedwkéval TO Xpuoiov
(ToUTew ybp TpooéxeTe TOV voiv), TpooeABdvTos auTd épol, emedn TéxioTa
KaTEéTAevoey €k Tiis vavayfas ABfvale, kal épwTdvTos Uttp TouTwy, EAeyev &TI
oUte T& XpuaTa évBoito eis TNV valv oUTos KaTd THv ouyypadnv, oUTe TO
xpuoiov eikngcos ein map’ aUtoU év Boomdpep TOTE. kai poi dvdyvwb TV
uapTupiav Tév Tapayevouéveov. MAPTYPIA.

§ 46: ... Eyco d'ouk éxw Ti xpfiowpal Tols TouTou udptuoly, oi paotv eibévai
Tov Adumv uaptupoivra ameiAngéval 1o xpuoiov. € utv yap 1) uapTtupia 1) ToU
Adumdos kaTeBdAAeto évtaifa, fows &v Epacav olUtol Bikaiov elvai
¢moknmTeoBal 1 ekelvey VOV 8'oUTe THY wapTuplav TavTny éxcw, outoot Te ofeTal
Beiv abipos elvat oudtv BéBatov evéxupov kaTalimdov v TelBel Upds wneileoba.
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vant (46): “ If the testimony of Lampis was brought forth here before
the court, ...” The speaker thus makes it clear that Phormion —instead
of an ekmarturia of the absent Lampis—ought to have filed and pre-
sented a marturia for the absent man. Therefore, whether a deposition
from Lampis could have been introduced for the first time in the main
trial® is not the point.

The next three passages share something in common; as a rhetorical
topos, the speakers maintain that their opponents took them by sur-
prise. The informative value of these passages should therefore not be
placed much higher than the rhetorical tricks discussed above.

4.) In speech 29, Demosthenes defends his witness Phanos, who
was brought forth in a guardianship case, against a diké pseudomarturion
by Aphobos. Allegedly Demosthenes had not foreseen that Aphobos, in
his prosecution speech, would introduce depositions regarding guardi-
anship accounts that had already been decided. For this reason,
Demosthenes did not at this time have any witnesses on hand (27).40
Lammli acknowledged that Demosthenes” surprise must have been an
act, since in every trial dealing with witness testimony arguments from
the prior trial were introduced; but if all evidence had to have been dis-
closed before the present hearing, Demosthenes certainly could not
have gotten away with this trick.*! In reality, a lot more would have
been expected of the jurors. In section 39, Demosthenes introduces pre-
cisely those witnesses whom he supposedly [4! had not prepared.*

The two remaining passages will also show that the rhetorical trick
of feigned or alleged surprise does not justify any conclusions on mat-
ters of legal procedure.

5.) In the speech against Makartatos (Dem. 43), Sositheos attempts
to substantiate Eubilides’ rightful claim to the estate of Hagnias with an
unusually large number of testimonies (43, 31-46). At the end of this
section, Sositheos apologizes to the jurors for this exceptional quantity

3 As Lammli (1938) 77, 117 argues.

40 Dem. 29, 28: ... aUTds utv yap pdptupas WeuBeis TapeokevaoTal Tepl ToU-
Twv, ouyxopnyov éxwv 'Oviitopa Tov kndeothv kai TinokpdTny: nuels & oux/
mpoerSSTes, AN’ Umtp alTiis Ths papTupias fyolUuevor Tov &y’ éoeobal, Tous
TEPL TQV €K ThiS EMTPOTITS XPNHATWY LdpTUPas ov rapeokevdouela viv. uws 5¢,
kaiTep oUTews ToUTou 0eco@iopévou, T TpayuaT auTa dieicov olpal padicos Uuiv
emBelEev SikaidTaT &vBpcdeov TouTov dpAnkdTa Thv dikny, ...

41 Lammli (1938) 121.

42 Dem. 29, 39: ... mepl Tolvuv AV TV ToUTV, TPETOV pEv TEPI Tijs TPOIKSS,
el8’ Umép SOV kabugeikey, €16’ Umdp TAOV &AAwv, dvayvdoeTal Tous Te véuous Kai
T&s paptuplas, (v’ eidfte. NOMOIL. MAPTYPIAL
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of depositions on the grounds that his party lost a previous trial over
the estate because of being ‘unprepared’ (aparaskeuoi) (47).** Again, we
cannot draw any conclusions about the permissibility or impermissi-
bility of new evidence from the rhetorical trope of explaining that a de-
feat was suffered because of a surprise.* Even if all the evidence is out
in the open, a cleverly devised speech can achieve effects of the unex-
pected.

6.) The best example of this phenomenon is a section of the speech
against Paintainetos (Dem. 37), which Lammli viewed in isolation.*
Nikoboulos, the speaker, mentions that Paintainetos had just won on
the same issue with a diké metalliké against Euergos, because Pantaine-
tos had surprised him with unforeseen accusations (47), such as mis-
treatment of heiresses, and had brought forth the corresponding laws.*
The allegations, however, could not have been such a great surprise. In
sections 22-33, Nikoboulos had already cited in great detail the com-
plaint that Pantainetos filed against him, which corresponded to the
one filed against Euergos. Even [142 the accusation of effrontery against
heiresses is included (33).#” Thus, it is likely that Pantainetos had al-

43 Dem. 43, 47: Avayvévai ptv Tas paptupias Tavtas € avdykns fv, ¢ &v-
Spes SikaoTai, fva un TO altd mdboipev Smep TO TpdTEPOV, drrapdokevor Ang-
GEvTes UTd TOUTCWY.

4 Contra Lammli (1938) 121.

45 Lammli (1938) 121f.

4 Dem. 37, 45-47: BoUAopau 8" Upiv kal 81’ ddv ToUs mpdTepov SikaoTas EEa-
matroas elAe TOV Elepyov eimeiv, {v' eidiiB’ 6T kal viv oudtv olUt’ dvaiBeias olte
ToU WeuBeoBan mapaleiye. pds 8¢ TouTols Kal TEPl v ol SikdleTan vuvi, Tas
aUtas oloas amoloyias elproeTe Sotep EAeyxos akpiPéoTaTds EoTiv Unép ToU
TéT ekelvov ceoukopavTiiofal. oltos y&p fTidoat’ ékeivov Tpds &maol Tois
&AAois EABSVT' eis &ypdv cos aUTdv el Tas EmkApous eiceNBelv kal TV unTépa
TV alToU, Kal Tous vOpous TKeV EXwV TOUs TAV ETKANpwv Tipds T SikaoTthpiov.
(46) xai Tpds pév TOV &pxovTa, Gv TV ToloUTwv oi vduol keAevouotv émueAeiobal,
kal Tap’ & T& uév fBiknkdTI kivBuvos Trepl TolU Ti Xpn Tabelv i amoTeioal, T¢ &
emeE1évTI peT oUdepds Cnuias 1) Poribeia, oUdémeo kal THuepov EEfjTacTal, oud’
eiofyyeldev ot ' olre TOV Elepyov cos adikotvtas, ¢v 8¢ T& dikaotnpic TaiTa
kaTnyopel kai Svoiv Taddvromw elAe Siknv. (47) fiv yap olual kaTé utv Tous véuous
mpoerddra Trv aitiav, £’ | kpivetal, pddiov TaAN6i kai Té& Sikan’ émBelavt’
ato@evyew, év 8¢ peTaAAiki Siky, mepl v oud’ &v fiAmoev alTol KaTnyopndn-
oecBail, xakemdv Trapaxpiin’ Exelv amoAvcachal THv SiaBoAfv 1 & Spyn <>
Tapd TV EEnmatnuéveov UTd ToUTou JikaoTdv, £ @ ThHv yigov elxov
TpdyuaTl, TOUTOU KaTeyneioaTo.

47 Dem. 37, 33: EFTKAHMA. Evtaui méAN' &TTa kal Beivd pot &u’ tykalel kal
yap aikelav kai UPpv kai Prafcov kal mpds émkAfpous adikAuaTa. Toutwy &’ eioiv
ékaoTou Xwpls ai Sikal kai oUTe TTpds apxmv TNV aUTiv oUl’ UTEp TIMNHATWY TGV
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ready submitted the law on heiresses during the anakrisis. It is entirely
feasible, although in no way proven by Nikoboulos’ bold assertion (47),
that at that time Pantainetos succeeded in infuriating the jurors with ir-
relevant arguments against Euergos, even if he could have foreseen
them from the enkléma and the laws that were submitted as evidence.
Nikoboulos capitalizes here on his position as the first speaker in a
paragraphé trial in order to invalidate these arguments in advance.

Our overview of the concrete examples collected by Lammli, which
constitute the alleged submission of new evidence in anakrisis trials, has
now reached its conclusion. There is not a single instance in which he
has proved that a litigant made use of a document in the main trial that
had not already been submitted during the anakrisis. Even if the
‘Neuerungsverbot’ has by chance only been preserved in the literature
for diaitétés trials, once we take into consideration the recently pub-
lished echinos inscription and the structural similarity of the anakrisis
and obligatory diaita, there is no doubt that the prohibition on new evi-
dence, by the principle fairness, was equally valid for both procedures.

With that, we have arrived once again at the ‘dogmatics’ of Athe-
nian litigation. From this perspective, yet another widespread miscon-
ception clouding our understanding of the ‘Neuerungsverbot’ needs to
be dispelled. Here I can keep it brief. For Lammli it was clear that a
‘Neuerungsverbot’ at Athens could have only been valid for the sub-
mission of documents, and therefore, only from the time when evidence
was submitted in written form. A verbal testimony by a witness could
not be restricted.*® For him, the implementation of the mandatory
diaita,*® the written deposition,® and the echinoi was undoubtedly re-
lated to the ‘Neuerungsverbot’. This is, however, not necessarily the
case. I have elsewhere demonstrated that the earlier, verbal testimony,
and the later, written one employ the same formula.’! In both instances,
the witness simply affirms a statement formulated by one of the liti-
gants, just as if he were taking an oath. And in murder trials, the wit-
ness, from the earliest time on, in fact had to bind this statement with a
solemn oath on the guilt or innocence of the accused during the prodi-

aUTtéddv, GAN 1) pév aikela kai Ta TV Piaicov Tpds Tous TeTTapdkovTa, ai B¢ Tis
UBpewas Tpos Tous BeouobéTas, Soa 8’ eis EmkAnpous, TTpds TOV &pxovTa.

48 Lammli (1938) 111.

49 403-401B.C., Lammli (1938) 111; preferable is 399/98 B.C., Scafuro (1997)
126, 392.

50 389 B.C. at the earliest, Limmli (1938) 119; cf. Rubinstein (2000) 72.

51 Thiir (2005) 154f.
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kasiai. Thus, a surprise attack by way of new testimonies during the
main trial was precluded.®? We can envision the oral deposition in the
anakrisis as right in line with the prodikasiai, only without the solemn [143
oath; the litigants would have to have revealed to one another the indi-
vidual witness or witnesses and the formula of the verbally delivered
testimony or testimonies. With the arrival of the written form, the struc-
tural nature of the testimony had not been transformed, rather, only the
medium for transmittance—from the anakrisis to the main trial, and
from the main trial if necessary to the trial for false witness. Testimo-
nies in the form of written documents only eliminate arguments about
the exact wording of the deposition formula. Once we acknowledge
that there was an identical formulation for both the verbal and written
testimony, we arrive at an important conclusion: from the earliest of
times, the Athenian trial had already recognized the principle of fair-
ness.

From where, then, does the peculiarity of diaitétés trials originate?
Basically in the year 399/8, the pretrials from private cases that had
piled up since 404 were handed over to 60 year-old citizens. The bulk of
the trials needed to be amicably resolved without having to employ the
expensive dikastéria. Thus, quasi-official authorities were designated as
“arbitrators” (diaitétai) who then proposed a settlement, the apophasis,
which did not in fact cut off the path to the dikastérion for either party.
Possibly, the written form of the testimony emerged from the obliga-
tory diaita. For the first time, it was not the magistrate presiding over
the dikastérion, one of the Forty, who conducted the pre-trial, but rather
a private individual selected by lot. In these instances, the court magis-
trate could no longer ensure that the same formulation was used for the
testimony delivered before the pretrial and the main trial. Written
documents, protected within sealed echinoi, just as those already used
for private documents in the 5t century, provided the technical solu-
tion to the problem. Soon the written testimony and the echinoi were in
fact no longer restricted to the diaita trials. The new method of docu-
mentation corresponded with the meticulous regulation of the trial un-
der the Athenian democracy of the 4t century. Neither the formula of
the testimony nor the ‘Neuerungsverbot’ were affected by the intro-
duction of the written form.

Up to this point, I have handled two technical elements of proce-
dure, which protect the litigants from unforeseeable attacks during the

52 As recognized by Lammli (1938) 106.
53 Boegehold (1995) 79f.
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main trial in accordance with the rule of fairness: 1) The compulsory
question and answer process, after which an opponent could no long
dispute a concession (homologia) made in front of witnesses and 2) the
‘Neuerungsverbot’ which was in existence from as far back as we know
and which was safeguarded through the mechanisms that developed
out of the diaitetés trial: written documentation and the echinoi. One last
element remains to be addressed. It is one that Limmli recognized,>
but until now has been pushed aside. It goes without saying that the
accused learned the position of his accuser from the written complaint,
the graphé or enkléma, and the accuser, conversely, that of the accused
through the antigraphé. |14 Are these documents also conducive to fair-
ness? Do they too protect against unforeseen attacks?

Very few written complaints have survived with their wording in
tact. Harrison lists five examples.>® I would like to add two more. The
most detailed example is Nikoboulos’ citation of the enklema that Pan-
tainetos submitted in a dike blabes (Dem. 37, 22-33). At first glance, the
colorful array of attacks appears, in terms of the law, to be just as un-
disciplined as the content of many speeches. Lanni gives a very good
explanation of these findings in the speeches based on the non-
professional nature of Athenian popular courts; the legal establishment
of the truth at Athens included recognition of a litigant’s entire charac-
ter.® One component, however, has escaped Lanni’s notice: a regula-
tion that kept the subjective personal attacks of an accuser in check and
that upheld fairness in a trial. This regulation, in my opinion, directly
relates to the written complaint. A clause in the jurors’ oath reads
(Dem. 24, 151): “...I will vote in accordance with the charge...”%” Con-
sequently the litigants, after the case was called, swore before the jurors
“to keep to the point” (AP 67, 1).8

54 Lammli (1938) 11.

55 Harrison (1971) 91f.

56 Lanni (2005) 121-123, (2006) 59-64.

57 Dem. 24, 149-151: OPKOZ HAIAZTQN. YneioUua kata Tous véuous Kal
T& yneiopata Tob Sfjpou Tod AbBnvaicwv kal Tiis Pouliis TGOV TevTakooiwv. ...
(151) kal dxpodoouai Tol Te kaTnydpov kai ToU drodoyouuévor duoiws dugoiv,
kal Siayngioduai wepi autod ov av rj Sicoéis 1j.

58 AP 61, 1: ... TaUta 8¢ omo[avTes &]okaAovaol Tous dydivas, dTav piv T
Bia [3i]kalwot Tous idlous, T apiBudd &', [Eva E]§ [Exd]oTwv [T]dv Bikdv T[]V ék
Tol véuolvl, «/aji §fiojuvvfovai]v oi avribiko €is auto T6 mpdyulal éoeiv Lanni
(2005) 113, (2006) 100 attaches no practical significance to this oath at all.
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How do we reconcile these oaths with the inconsistent findings
from the court speeches? Rhodes® and Lanni®® look for contextual crite-
ria, i.e. which of the speaker’s comments are relevant and which are
not. I posit that the Athenians had a different notion of ‘relevance’ from
that of an observer concerned with today’s law of procedure. The
Athenians proceeded from the rule of fairness: what pertained “to the
point” was that which was stated in the written complaint. All of the
accusations that the accuser wrote down in the enkléema and thus dis-
closed to his opponent could be brought up before the dikastérion with-
out the accuser violating his oath. This explains the entire catalogue of
accusations in Pantainetos’ enkléma mentioned several times (Dem. 37,
22-33).5' In Symposion 2003,52 1 proved that the [145 sum demanded by
Pantainetos, the timema of 2 talents (46),% was already apparent from
the first claim, in particular from the twofold doubling of the 30 minae
(a half talent) that Nikoboulos’ slave Antigenes had taken away from
Pantainetos’ slave. All of the other accusations up to the mistreatment
of heiresses (33) are simply the rhetorical backing for the material de-
mand of the charge. These accusations would be considered ‘irrelevant’
by modern standards. In order to bring these charges into court with-
out reproach by the judges, Pantainetos included every last accusation
in his enkléma.

Of the remaining complaints or indictments whose wording has
survived, we do not know if the texts are complete. Dem. 45, 46 is pre-
sumably a complete enkléma (including the answer to the charge) from
a dike pseudomarturion.®® According to Dionysius of Halicarnassus,

59 Rhodes (2004).

%0 Lanni (2005) 114

61 Dem 37, 23-33: Aéye 8 auTtd T EykAnua, & poi SikdleTau. ErKAHMA.
"EBAayé pe NikdPoulos émPouleloas éuol kal Tij oboig T éuf, dpeAéobal keAed-
oas AvTiyévny TOV EQuToU OIKETNV TO apyuplov ToU éuol oikéTou, O EQepev Ka-
TaBoAnv T méAel ToU ueTdAAou, & €y EMPIAUNY EVEVIKOVTA MVQV, Kai aiTios
gpol yevduevos eyypagijval TO Sirholv T dnuooic. ... (§ 25) kal émeidr) dpAov
Eyd TG dnuooiw, katacTthoas AvTiyéunv TOv éauTtol oikéTny Eis TO épyacTnpiov
TO £udv TS éml OpacUAA kUplov TV EUddY, amayopeUovTos Euol. ... (§ 26) ...
Ké&merta eloas ToUs oikétas ToUs époUs kaBéfeobal eis TOV keyxpeddova émi BA&Pn
T éu. ... (§ 28) ... Kal katepyacduevos Tnv &pyupiTiv, fiv oi éuol oikétal
NpPY4&oavTo, Kal éxwv T apyuplov TO ek TauTns Tijs apyupiTidos. ... (§ 29) ... Kal
amoddpevos TO EpyaoTrplov TO éudv kal Tous oikéTas Tapa Tas ouvbrkas, as
€8eTo Tpds we. (§ 33, see above n. 47).

62 Thiir (2006) 163f.

63 See above n. 46.

%4 Dem. 45, 46: ANTIFPA®H. AmoAAdBwpos TTacicovos Axapveus STepdved
MevexAéous Axapvel yeuBopaptupicov, Tiunua TéaAavtov. T& Weudlj pou Ka-
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Deinarchos 3 mentions the enklema from a dikeé blabés, which begins in a
similar manner to Pantainetos’.®> Of the public suits, the eisangelia
against Alkibiades (Plut. Alk. 22, 3) is composed of several serious re-
proaches for sacrilege of the mysteries.5 The graphé asebeias against Soc-
rates (Diogenes Laertios 2, 40) includes only two accusations, and
whereas the second one (corrupting the youth) by modern standards
was legally irrelevant, it was perhaps rhetorically more dangerous than
the charge [ of asebeia.” The antidosis-petition (graphé) against the
aged Isokrates (Isokr. 15, 5. 30), which Harrison did not take into con-
sideration, included a three-tiered claim: 1) the liturgy to be taken over,
2) the unfair acquisition of income as a logographer, and 3) yet again
corruption of the youth.® This last charge has nothing at all to do with
a liturgy in a diadikasia. Even if the historicity of the Antidosis (Isokr. 15)
is disputed,® the technical formulation of the graphé seems to me, at
any rate, to be consistent with actual practice. Another passage not con-

TEMAPTUPNOE 2TEQPAVOS HAPTUPNOaS T& €V TG YPaUUATELd YEypappéva.
<ZTépavos Mevekhéous AxapveUs> TAANOH éuapTipnoa papTupnoas T €V TG
YPaUUATEIW Yeypaupéva.

% Dion. Hal. Dein. 3: ... mpookeipévnv 8¢ éxel THv ypagiv Tavtny: ‘Asvapxos
2woTtpaTtou KopivBios TTpotévey, & olvelnt, BA&RNs Taldvtwov Svo. "ERAawé Le
TTpdEevos, UoBeEdpuevos eis Thv oikiav Ty éauTtold TV év aypdd, 8Te TEPEUYCOS
Abrvnbev kaTijelv ek XaAkidos, xpuoiou pév otatipas dydorfjkovta kai Siakooious
kai mévTe, ols tkduioa ik XaAkidos eiddTos TTpofévou kal eiofiABov Excov els ThHv
oikiav a’Tol, dpyupcpata B¢ ovk EAatTov elkool pvédwv &fia, émPouAetoas
TovUTols.’

6 Plut. Alk. 22, 3: ... THv uév olv eioayyehlav olTws Exoucav dvaypdgouat:
‘Oecgoalds Kipwvos Aakiddng AAkiPiadnu KAewiou ZxkauPowovidnu eionyyeihev
adikelv mepl T Becd, [Ty Afjuntpav kai v Képnv,] &mopipoduevoy T& puotiipia
kal SelkvovTa Tols auTol ETalpols év TH oikia Ti éauTol, ExovTa oToAfv ofavep
O iepopavTns Excov Seikvuel Ta iepd, kai dvopdlovrta autov piv iepopdvtny,
TMovAuTicova 8¢ Badouxov, kfpuka 8¢ Oeddwpov Onyaid, Tous & &AAous étaipous
HUoTas TTpooayopeYovTa Kal EmémTas Tapd Té véuua kal T& kabeoTnkédTa Umd
T EUpoAmdcv kal Knplkwv kai Tédv lepécov Tédv €§ 'EAeucivos.’

67 Diog. Laert. 2, 40: 'H 8’ avtwpooia Tijs Sikijs ToUTov elxe TOV TpdTOV dva-
KEITal y&p ETi kal viv, pnol QaPepivos, év Té MnTpaw: ‘Té&de éypdyaTto kal
avtwpdoato MéAntos MeAftou ThtBels ZcokpdTel Zwgpoviokou AAcwekifev:
adikel ZwokpdTns, oUs pév 1 TOAls vopilel Beols ol vopilwv, ETepa B¢ kava
Saipdvia eionyoupevos: aBikeT 8¢ kai Tous véous Siapbeipeov. Tiunua BdvaTos.’

68 Isokr. 15, 5: 'ESnAwoav 8’ olTew Biakeiuevor Tol y&p avtidikou mepl piv v
1 kplois flv ouBtv Aéyovtos Bikaiov, BiaBaAAovTos 8t THv TV Adycov TGV Euddv
Suvauv kal kataAalovebopévou mepl Te ToU mAoUTou kai ToU TAfBous TV
nabntédv, Eyvwoav duiv elvar tiiv Aatoupyiav. ... (§ 30) 'Ex utv Toivuv Tijs
ypagils Teip&Tal pe SiaBaAAev & katyopos, s SiagBeipwo ToUs vewTépous
Aéyew Bi8&okwv kal Tapd T Sikaiov Ev Tols &y GOl TAEOVEKTETY, ...

6 Mirhady / Too (2000) 201f.
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sidered by Harrison likewise points in the direction that I have been ar-
guing: Zenothemis proceeded against Protos in a diké emporike with a
cluster of accusations, of which intoxication during a storm at sea
(Dem. 32, 27)° could not have been legally relevant, regardless of
whether the type of case, which is in dispute, was a dike blabés or
exoulés.”! In opposition to Lanni?? then, I do not see any essential differ-
ence in the standard of relevance between regular trials and maritime
cases. In both instances, the accuser anchored his legally irrelevant at-
tacks in the enkléma. Admittedly, this point does not affect Lanni’s ob-
servation that personal invective appears less frequently in maritime
cases.” If litigants and witnesses had to tolerate general verbal abuse in
court, specific attacks were included in the enkléma as a precaution.

Lanni’s conclusion that the obligation to keep to the point was
strictly observed in murder trials” is, however, confirmed when taking
the enkléma into account. Here, the enkléma is supplanted by the solemn
oaths sworn by the litigants, the diomosiai. The wording of the oaths still
conforms to Drako’s homicide law” and does not allow for [47 exces-
sive verbiage.”® For this reason, it seems to us today that murder trials
were conducted more ‘fairly’ than the rest.

As a follow up to our discussion of the echinoi, the clay jars, which
in my opinion contained the documents to be read aloud before the di-
kasteria in all trials at Athens from the early 4t century on, and of ‘rele-
vance’, which in my opinion was closely connected to the wording of
the charge, let us now return to the lid of the clay jar mentioned at the
outset.

Scholarly opinion is unanimous that the jar in question can be iden-
tified as an echinos by the inscription that is fragmentarily preserved
and superimposed with ink. In the second line, the words dliamarturia

70 Dem. 32, 27: ... € pév yap & yéypagev oUtos eis 76 EyxAny émolel, ouk dp-
Aetv &v Biknv Sikafcws, &AN’ amobaveiv TTpddTos éuorye Bokel. &l yap év kakois kai
XEluedvI TogoUTov ofvov émvev <500’ Suoiov elval pavig, ti ouk &Ei1ds toTi Tabeiv; fi
€l ypduuat’ ékAemtey, € Uravécoyev,

71 Thiir (2003) 71f.

72 Lanni (2005) 126-128. The requirement of a written contract, Lanni (2006)
161-166, cannot be discussed here.

73 Lanni (2005) 127, (2006) 169f.

74 Lanni (2005) 124-126, (2006) 96-105.

75 Thiir (2004) 36f.

76 Cf. Ant. 6, 16.
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and ex anakriseos can be read clearly.”” The case from which it originates
can easily be explained as a diké pseudomarturion against a diamarturia
performed before the archon in an inheritance dispute: a relative of one
side had petitioned by epidikasia before the archon for the inheritance to
be assigned; in opposition, a witness was brought forth making the
claim that “the kléros cannot be assigned (mé epidikon einai), because le-
gitimate sons exist.””® The relative challenged this testimony, the dia-
marturia, as false. After that, the archon had to stop the epidikasia and
conduct an anakrisis concerning the diké pseudomarturion. Not until the
relative wins this process, thus after the conviction of the witness, can
the archon issue the epidikasia; on the other hand, if the legitimate son
(or sons) is in the right, the estate can be entered into, embateuein, with-
out any official assignment.

The extant lid then likely comes from the anakrisis of a trial dealing
with witness testimony; it certainly involves four documents (line 1),
which the accuser (line 4) planned to have read aloud. Along these
lines, Soritz-Hadler attempted to restore the words that were not pre-
served in the text.” The first document to be read aloud was the depo-
sition under attack, the diamarturia (line 2). This document of course did
not come from the anakrisis, but from the epidikasia (the term itself is res-
toration, lines 1/2). Only the three remaining documents come from the
anakrisis. They were, as often in Greek document files, submitted in re-
verse chronological order, thus the oldest at the bottom.?0 After the dis-
puted diamarturia was read aloud, the charge and the response to it,
which were recorded together on a document,8! were read out (line 4,
mostly restoration). For the next document, presumably the accuser
had submitted a marturia (restored at the end of line 3), most likely fol-
lowed by a nomos, that of mistreatment (kakosis, line 3), which needs to
be restored at the beginning of line 3. Who was mistreated is uncertain.

77 I include the text with the restoration by Soritz-Hadler (1986) 106, which,
in my opinion, is still quite probable: [EveoT: : T&]8e : TéTTap[a : T : &k [: Tis
: I émBikacias : SiapapTupia : € dvakpioecs [: 1P vépos : EmkAfpw]v kakdoew(s
: naptupia : 14 ypagai : &vtlidilkcov : namelp : éméd[nkev :I5 name I° name. The ver-
sion from Boegehold (1982) 4 is again upheld in Boegehold (1995) 81; Wallace (2001)
92f. sets out all versions of the text in a well-arranged format.

78 See, for example, Dem. 44, 46; this point is dealt with at length by Wolff
(1966) 121-131.

79 Soritz-Hadler (1986).

80 Soritz-Hadler (1986) 106; for documents in reverse chronological order,
see IPArk p. 93, n. 38.

81 Cf. the antigraphé in Dem. 45, 46 (above, n. 64).
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From the speech against Pantainetos, anyhow, it appears that ‘mis-
treatment of heiresses’ was a potential topic of personal invective 8 [148

Wallace vehemently attacked this hypothetical reconstruction of the
trial and the submitted documents, although it is entirely probable
based on Athenian legal practice. His main argument is ‘relevance’
(which he misunderstood): “...we have no idea what documents were
relevant to this particular case.”®® He makes the following objection to
Soritz-Hadler’s suggested restoration of a [nomos epiklérd]n kakoseds as
the basis of personal invective:# “...would this justify sealing up in the
echinos the text of an extraneous law?”8 We have seen that, in accor-
dance with the principle of fairness, even the documents that were
meant to be read aloud in the epilogue and were not pertinent to the
main issue were disclosed to an opponent in the anakrisis and placed in
the echinos. A law on kakosis, whether it deals with heiresses [epiklera]n®
or, as Wallace suggests, orphans [orphand]n or parents [goned]n, is best
suited to a witness testimony suit against a diamarturia involving in-
heritance issues. Thus, it seems facile to me to make use of the echinos
lid for a dubious diamarturia against a graphé, phasis or eisangelia based
on the word kakdseos alone.’” Wallace not only misunderstood ‘rele-
vance’, but also did not recognize the ‘Neuerungsverbot’ associated
with the echinoi.

The obligation to speak to the point, which is defined as ‘relevant’
in the written complaint, and to make no substantial accusations be-
yond that, can be attributed to the rule of fairness. But what sanctions
did a speaker risk if he violated this obligation? Lanni does not answer
this question.®® Neither the court magistrate nor the jurors were al-
lowed to admonish a speaker and eventually make him withdraw his
words. To control the litigants there was, in my opinion, only one ar-
chaic mechanism, the jurors’ collective utterance: the spontaneous out-
cry, thorubos.® The jurors indeed for their part had the obligation to

82 Dem. 37, 45 (see above n. 46). Soritz-Hadler (1986) 106 (with n. 25) has al-
ready demonstrated this point clearly.

8 Wallace (2001) 93.

84 See above n. 82.

85 Wallace (2001) 95.

8 Wallace (2001) 95 incorrectly takes exception with the genitive plural, but
cf. ToUs vépous ... TV EmkAipwv in Dem. 37, 45 (above n. 46).

87 Wallace (2001) 97.

88 Lanni (2005) 124, (2006) 98f. remains inconclusive.

89 Bers (1985). The jurors kept a close watch on the litigants to ensure that
they kept ‘to the point.” The speakers, on the one hand, disguised their own di-
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give both parties an equal hearing,® but they could let out their heated
emotions as a group at any time.

In order to control the ‘relevance’ of an assertion, then, the jurors
did not need any knowledge of the law. They simply had to take note
of the wording of [4° the enkléma and could protest any deviation. In
order to guarantee the spontaneity of this control mechanism and to
prevent any disruptions from factions, even the seating in the dikasté-
rion was assigned to the jurors by lot.! In this way, the external regula-
tions for ensuring equal opportunity and the principle of fairness ob-
served within the speeches go hand-in-hand.*?

BIBLIOGRAPHY

Bers, Victor (1985): Dikastic Thorubos, in: Essays Presented to G.E.M. de
Ste. Croix on his 75th Birthday (History of Political Thought VI), eds.
P.A. Cartledge / F.D. Harvey. London 1985, 1-15.

Boegehold, Alan L. (1982): A lid with dipinto, in: Hesperia Suppl. 19. Stu-
dies Vanderpool (1982) 1-6.

Boegehold, Alan L. (1995): The Law-Courts at Athens. Sites, Buildings,
Equipment, Procedure, and Testimonia (The Athenian Agora
XXVIII). Princeton 1995.

Bonner, Robert J. (1905): Evidence in Athenian Courts. Chicago 1905.

Bonner, Robert J. /Smith, Gertrude (1930): The Administration of Justice
from Homer to Aristotle I. Chicago 1930.

Harrison, Alick R.W. (1971): The Law of Athens II. Procedure. Oxford 1971,
21998.

IPArk: Thiir, Gerhard / Taeuber, Hans, Prozessrechtliche Inschriften der
griechischen Poleis: Arkadien. Wien 1994.

Lammli, Franz (1938): Das attische Prozessverfahren in seiner Wirkung auf
die Gerichtsrede. Paderborn 1938.

gressions as appeals to the patience of the jury to hear them ‘so long as you are
willing to listen” (e.g. Dem. 21, 129f.). On the other, they called upon the jury
‘not to permit’ the digressions of their opponents (e.g. Dem. 45, 50). For further
examples of thorubos affecting the content and organization of the speeches, see
Bers (1985) 11.

% Dem. 24, 151 (see above n. 57).

%1 Boegehold (1995) 38, 67-76.

921 thank Jess Miner for translating my German text.



The Principle of Fairness in Athenian Legal Procedure 73

Lanni, Adriaan M. (2005): Relevance in Athenian Courts, in: The Cam-
bridge Companion to Ancient Greek Law, eds. M. Gagarin / D. Co-
hen. Cambridge 2005, 112-129.

Lanni, Adriaan M. (2006): Law and Justice in the Courts of Classical Ath-
ens. Cambridge 2006.

MacDowell, Douglas M. (1978): The Law in Classical Athens. London 1978.

Meier, Moritz H.E. / Schomann, Georg F. (1883-87): Der Attische Process
I/11, revised by ].H. Lipsius. Berlin 1883-87.

Mirhady, David / Too, Yun Lee (2000): Isocrates I. Austin TX 2000.

Rhodes, Peter ]. (2004): Keeping to the Point, in: The Law and the Courts in
Ancient Greece, eds. E.M. Harris / L. Rubinstein. London 2004, 137-58.

Rubinstein, Lene (2000): Litigation and Cooperation. Supporting Speakers
in the Courts of Classical Athens. Stuttgart 2000.

Scafuro, Adele C. (1997): The Forensic Stage. Settling Disputes in Graeco-
Roman New Comedy. Cambridge 1997. [1%

Soritz-Hadler, Gabriele (1986): Ein Echinos aus einer Anakrisis, in: Fest-
schrift Kranzlein. Graz 1986, 103-108.

Steinwenter, Artur (1925):. Die Streitbeendigung durch Urteil, Schieds-
spruch und Vergleich nach griechischem Rechte. Miinchen 1925,
4971,

Thiir, Gerhard (1977): Beweisfiihrung vor den Schwurgerichtshofen Athens.
Die Proklesis zur Basanos. Wien 1977.

Thiir, Gerhard (2000): Das Gerichtswesen Athens im 4. Jahrhundert v.Chr.,
in: Grofle Prozesse im antiken Athen, eds. L. Burckhardt/]. v. Un-
gern-Sternberg. Miinchen 2000, 30-49.

Thiir, Gerhard (2003): Sachverfolgung und Diebstahl in den griechischen
Poleis, in: Symposion 1999, eds. G. Thiir / F.J. Fernandez Nieto. Kéln
2003, 57-96.

Thiir, Gerhard (2004): Law of Procedure in Attic Inscriptions, in: Law,
rhetoric, and comedy in classical Athens: essays in honour of Doug-
las M. MacDowell, eds. D.L. Cairns / R.A. Knox. Swansea 2004, 33-49.

Thiir, Gerhard (2005): The Role of the Witness in Athenian Law, in: The
Cambridge Companion to Ancient Greek Law, eds. M. Gagarin /D.
Cohen. Cambridge 2005, 146-169.

Thiir, Gerhard (2006): Antwort auf Michele Faraguna, in: Symposion 2003,
ed. H.-A. Rupprecht. Wien 2006, 161-165.

Todd, Stephen C. (1973): The Shape of Athenian Law. Oxford 1973.
Wallace, Robert W. (2001): Diamarturia in late forth-century Athens, in:
Symposion 1997, eds. E. Cantarella / G. Thiir. Kéln 2001, 89-101.
Wolff, Hans ]. (1961): Beitrage zur Rechtsgeschichte Altgriechenlands und

des hellenistisch-romischen Agypten. Weimar 1961.

Wolff, Hans ]. (1965): Recht I (griechisches), in: Lexikon der Alten Welt. Ar-
temis, Ziirich 1965, 2516-2530.

Wolff, Hans J. (1966): Die attische Paragraphe. Weimar 1966.



